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1. On Decetber 20, 1991 the Telephone cansurrer Protection Act of 1991
('!CPA) was enacted, Public raw 102-243. 'Ibe '!CPA atrends Title II of the
Ccmn.mications Act of 1934, 47 U.S.C. § 201 ~ .§§g., by adding a new section,
47 U.S.C. § 227, which an:ong other things, restricts the use of autaratic
telephone dialing syste:rs and telephone facs:l.mile rrachines for telara:tketing
pw:poses. 1 '!be Ccmnission hereby initiates the notice of proposed r.ulataking
nandated by the statute, proposes :inplarenting regulations, and tentatively
defines the contours of statutorily pennissible exercptions to the prohibitions
of the statute. '!he Carmission seeks ccmrent on its tentative proposals.

II. stJM\RY OF 'IHE ImISLAT;Irn.

2. Auto dialers. Section 227 defines autaratic telephone dialing systems,
also known as auto dialers, as equipnent which has the capacity to store or
produce telephone r.n.ntbers to be called using a randan or sequential mmber
generator and to dial such Ill.lIIiJers. 2 '!be section prohibits any person fran
rraking any call (other than a call rrade for aoorgency purposes or rrade with the
prior consent of the called party) to residences using an artificial or
prerecol:ded voice to deliver a rressage without the prior express coosent of the
called party. '!be Comrl.ssion is authorized to propose exatptians to this
prohibition. Auto dialer calls are also prohibited to: arergency telephone
lines, telephone lines of a guest roan or patient roan of a hospital or similar

1 'The full text of the '!CPA is provided at Appendix A.

2 47 U.S.C. § 227 (a) (1) .



establishnent, telephone I'D.lIriJers assignerl to a paging service, cellular
telephone service, specialized m::t>ile radio service, or other radio camnn
carrier service, or any service for which the called party is charged for the
call. In addition, the use of an auto-dialer in such a way that two or nore
lines of a nulti-line bJsiness are engaged sinultaneoosly is prohibited. '!he
Cormission is authorized to adept inplE!tEIlting regulations.

3. Facsimile (fax) nachines. '!he n.:PA prohibits the use of any fax
nachine, ccnp.1ter, or other device to send an unsolicited advertisem=nt to a
fax nachine.

4. Telephone Solicitation to Residential SUbscribers. '!he n.:PA provides
that the Carmission shall initiate a rularaking proceeding concerning the need
to protect residential telephone subscribers' privacy rights to avoid receiving
telephone solicitations to which they OOject. '!he camrl.ssion shall consider
alternatives in protecting such privacy rights. 3

5. Technical Reg¢raIEIlts on ~t. section 227 (d) prohibits sending
any telephone facsimile xressage unless the nessage clearly na:rKs, at the top
or bottan of each page or on the first page, the date and tine it is sent and
an identification of the sender, including the telephone rn.miJer of the sending
nachine. Any facsimile nachine rranufactured one year after the date of
enactrrent nust clearly na.r:k this identifying infomation on the xressage.
Similarly, all auto-dialer systars nust state clearly at the beginning of the
IrEssage the identity of the caller including a telephone mmber or address. In
addition, any autodialer-systan nust release the called party's line within 5
seconds of the tine notification is transmitted to the systan that the called
party has hung up. 4

6. Private Right of Action and Affi:rnative Defenses to Liability. section
227 (b) (3) authorizes private rights of action in state coorts for a violation
of the auto dialer or fax prohibitions. Similarly, Section 227 (c) (5) enpowers
a person who has received nore than one telephone call in violation of any
rules the Cormission adopts regarding residential telephone subscribers'
privacy rights under the n.:PA, to bring in an appropriate state court an action
to enjoin the practice, to receive noney danages, or both. In addition, a
ccnplaint nay be filed at the Cormission based on a violation of Section 227 of
the Ccnmmications Act of 1934, 47 U.S.C. § 227, or the regulations adopted
thereunder. l'

"

III. DISaBSIW

A. lNIRODUCI'IOO'.

7. In this proceeding the camrl.ssion p:rop:JSeS general inplE!tEIlting
regulations, exarptions to the applicability of the statute's prohibited uses,

3 ~ infra paras. 22 -34.

4 47 U.S.C. § 227(d} (1}-(3).
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and technical requi.rarents applicable to auto~ciliuers and facsimile nachi.nes.
'!be full text of the roles as proposed by this notice is famd in~ B.
In addition, this rolatBking p:roc::eErling addresses issues rega:r::di:ng the
protection of residential privacy rights fran unsolicited advertising over the
telephone neb«:>rk, generally. we shall address each of these subject areas in
tunl.

B. PROHIBITED USES OF AUra DIALERS.

8. Inplarenting Regulations. '!be general prohibition roles as prep::sed in
Appendix B, section 64.1100, follow closely the language of the '!CPA. Auto
dialer calls are prohibited to: residential telephone lines withalt the
consent of the called party, arergency telephone lines, the telephone line of a
guest roan of a health care facility, a paging service or other specialized
nnbile radio sezvi.ce, and aIJ¥ seJ:Vi.ce for which the called party is charged for
the call. Use of a facsimile nachine to send an unsolicited advertisarent is
also prohibited. '!be Com1ission seeks carm:mt an these proposed roles. '!be
Ccmnission also seeks ccmrent on whether auto dialers have the teclmical
capacity to avoid calling prohibited telephone IlUllbers.

c. EXCEPI'ICNS 'IO PROHIBITED USES OF AIJID DIALERS.

9. 'Ib.e overall intent of Section 227 is to protect c::onsuners fran
unrestricted telenarketing, which can be an intrusive invasion of privacy.
'!CPA states that individuals' privacy rights, public safety interests, and
cCImErcial freedatE of speech and trade nust be balanced in a way that protects
the privacy of individuals and penni.ts legitinate telenarketing practices.5 It
appears that there are nany valuable uses to auto dialer messaging that do not
necessarily fall within the intended scope of Section 227's prohibitions. For
e:xanple, it appears that sare utilities use auto dialers to deliver recorded
messages to custarers regarding scheduled naintenance, tunl-off ran:i.r:rlers, or
scheduled power shortages. 'Ihus, Section 227(b) (2) (B) of the '!CPA states that
the Com1ission nay exarpt fran the prohibited use of auto dialers:

(i) calls that are not rra.de for a CCIIlla:'Cial
purpose; and

(ii) such classes or categories of calls rra.de for
ccm:rercial purposes as the Ccmnission detennines

(I) will not adversely affect the
privacy rights that this section is
intended to protect; and

(II) do not include the transmission of
any unsolicited a.dvertisarent.

5 TCPA, Finding rn.miJer (9).
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In keeping with this authority the Carmissian p:t:qX)Ses belOW' to exatpt fran
liability categories of auto dialer calls that were not intended to be
prohibited by the '!CPA and do not constitute a risk to public safety or an
undue burden UP011 privacy interests. we recognize that sare types of calls nay
fall into rcore than one exe:rptian category. 'Ihe exe:rptian categories proposed
are rreant to be descriptive of current applications and also to encarp:iSs
future similar services. Although the Carmissian proposes to exarpt certain
kinds of calls fran the statutory prohibitions of the 'K:PA, the other
statutory provisions of the '!CPA establishing technical and procedural
requirarents (~., § 227 (d) (3)) do apply to the exarpted categories. 'Ihe
Carmissian also seeks CarnEIlt an whether exceptions to the autodialer
prohibitions nay lead to abuse.

10. Nan-ccmrercial calls. Auto dialers nay sareti.Ires be used to deliver
non-ccmrercial nessages. 'Ihe Carmissian tentatively finds that it is not the
intent of the '!CPA to prohibit or restrict such non-telararketing uses of auto
dialers. 'Ihe '!CPA expressly cantarplates that the Ccmnissian \IvUlld consider
such an exarptian. 6 'Ihe Cormissian proposes to exarpt fran the '!CPA such
non-ccmrercial uses for auto dialers as: calls by civic institutions, local,
state, or federal govemrrents, political canpa.igns and other non-ccmrercial
institutions. 7 Such camunications, whether or not fran a tax-exarpt
organization, generally seek to advise the public of natters of civic conCenl,
political contributions or elections, or other natters of public interest,
which fall outside of the types of ccmrercial telararketing activity the '!CPA
seeks to regulate. 'Ihe Ccmnission seeks CarnEIlt and analysis regarding the
proposed exception.

11. Crnrrercial calls that do not transmit an advertis6t'eI1t. 'Ihe Carmission
proposes to exarpt fran the prohibitions of Section 227 ccmrercial rressages
that do not include the transmission of any unsolicited advertis6t'eI1t. 8 Sare
rressages, albeit ccmrercial in nature, do not seek to sell a prcx:iuct or service
and do not tread heavily upon privacy concerns. In keeping with the intent of
Section 227 and in accordance with the authority expressed in the '!CPA, the
Ccmnission proposes to exarpt by rule fran the prohibitions of the statute
ccmrercial calls that do not include the transmission of any unsolicited
advertiserent. For exanple, a large business nay wish to use an auto dialer to
advise its arployees of a late opening tirre due to weather; or a nationwide
organization nay wish to remind natbers of an upcaning rreeting or change in
schedule. It appears that auto dialer rressages are also being used by.
catalogue or delivery crnpanies to confinn the arrival,' shiprent or delivery
date of a prcx:iuct to a custarer. Such infornational calls do not offer a
prcx:iuct or service to the called Party and are an efficient rrethod to
camunicate a nessage to a large mmber of people. 'Ihe Ccmnission seeks
CarnEIlt on this proposed exatption.

6 47 U.S.C. § 227 (b) (2) (B) (i) .

7 See~ B § 64.1100 (c) (1).

8 Id. at § 64.1100 (c) (2) .
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12. calls Qy tax exatpt IlO'lJ2rofit organizatiOOS' '!he '!CPA priIrarily seeks
to protect sub3cribers fran wrestricted camercial telam:r:keting activities.9
'lax exatpt nonprofit organizations by definition are not seeking to nake a
profit on the sale of goods to the called party in a way that the '!CPA was
attatpting to restrict. 'lax and other federal and state laws often provide
nonprofit oxganiza.tions nore advantageoos treatIrent than camercial interests,
and we believe it apprcpriate to reflect this public policy in cur initial
inplarenting roles. M::>reover, the '!CPA includes an exception to the definition
of "telephone solicitation" for live q';)el:ator calls by a tax exenpt nonprofit
organization.10 '!he '!CPA does not specify whether such an exarption applies to
auto dialer calls. 'Iherefore, the Comlission proposes an exarption fran
liability for auto dialer calls by tax exatpt nonprofit institutions .11

13. calls to Fo:rrrer or Existing Clientele. If a party already has chosen
to do business with a particular caller, a contact by that caller to offer
additional prcducts or services is not as intnlsive as a call fran a b..1siness
with whan the called party has no relationship. It appears that ccnplaints are
nost often generated by auto dialer calls that are "cold contacts" to the
called party. ~,it is unclear under the '!CPA whether a prior or
existing business relationship with the called party authorizes an auto dialer
call to that party. '!he '!CPA includes an exception to the definition of
telephone solicitations for calls to any person with whan the caller has an
established business relationship.12 '!he auto dialer prohibitions in the '!CPA
do not incorporate the tenn "telephone solicitation". Instead, the auto dialer
prohibitions refer to the "use of an artificial or prerecorded voice to deliver
a rressage". 13

14. The carmission tentatively concludes that the privacy rights the '!CPA
intends to protect are not adversely affected where the called party has or bad
a voluntaxy business relationship with the caller. 'Iherefore, the carmi.ssion

9 See TePA, Finding number (13):

While the evidence presented to the Congress indicates that
autarated or prerecoroed calls are a nuisance and an invasion
of privacy, regardless of the type of call, the Federal
Camunications Ccmnission should have the flexibility to design
different :rules for those types of autarated or prerecorded
calls that it finds are not considered a nuisance or invasion
of privacy, or for noncarrrercial calls, consistent with the
free speech protections arixxlied in the First Arrendm:nt of the
Constitution. (enphasis added) •

10 47 U.S.C. § 227 (a) (3).

11 See Appendix B § 64. 1100 (c) (4).

12 47 U.S.C. § 227 (a) (3) .

13 C47 U.S. . § 227 (b) (1) (B) .
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proposes an exarptian to liability for calls placed by a caller, or on behalf
of a caller, to its clientele.14 '!he camti.ssion notes that the legislative
histo:ry of this section reflects various interpretations of the scope of this
exatption and the definition of "business relationship". '!he camti.ssion seeks
canrent on whether this exarption should encarpass prior, current, or 1::xJth
prior and current custarers of a business. How sha.lld "prior" and "current l1 be
distinguished? we also seek cament on the definition of what qualifies as a
"business relationship". Although a business relationship nay saret:ilres exist
without the exchange of cansideJ::ation between the parties, we initially note
that a business relationship requires a volunta:ry two way ccrnrunication between
the client and the business. 'Ihus, we tentatively reject any interpretation
of the tenn "business relationship" which would be based solely on a prior
solicitation fran the caller to a prospective custarer. '!he camti.ssion seeks
canrent on this exa:rption.

15. It appears that sare businesses are using auto dialers to irrprave the
efficiency of their debt collection practices. In such applications the auto
dialer either delivers a pa.ynen.t raninder to the custarer or, frequently, the
auto dialer dials up custarers and imred:i..ately delivers answered calls to a
live collection representative. '!he latter use is generally teJ::IIEd a
predictive dialer; predictive dialers saret:i.Ires deliver a recorded rressage to a
srrall percentage of called parties when all live ope:rators are busy. '!he use
of auto dialers in debt collection increases the efficiency of the collector
who no longer has to deal with unanswered calls, and is beneficial to the
called party by rraking them aware of the carp:m.y's inqui:ry. 'Ib the extent such
p:ractices carply with all other state or fede:ral debt collection laws, it
appears that this is a non- telararketing use of auto dialers not intended to be
prohibited by the '!CPA. Although debt collection calls do not offer pro:iucts
or se:r:vices, they are indeed cCXtIrercial in nature and do not fall under the
proposed exenption for nan-cCXtIrerCial calls. Sare carpanies have suggested
there is a need for an exarption fran liability for debt collection calls.

16 . In all debt collection circurrstances, a prior or existing business
relationship took place between the caller and the called party or the calling
p:lrty is acting in an agency capacity for the creditor. we tentatively
conclude that a debt collection call, that otherwise carplies with all
applicable collection statutes, is a carrrercial call that does not adversely
affect the privacy conce:rns the '!CPA seeks to protect. It does not corNey an
advertisarent or solicitation and is not a I1cold contact" to a potential
custarer base. SUch calls also fall under our prOposed exarption for
carrrercial calls that do not offer a pro:iuct or se:rvice and do not adversely
affect privacy conCeIDS. In addition, where a ccnpany cont:racts with another
ccnpany for debt collection se:rv:i.ces, the collection ccnp:my acts on behalf of
the ccnpany holding the debt. under such circurrstances the collection ccnp:my
becares a p:lrty to the relationship between the carpany holding the debt and
the called party and the "business relationship" exenption \'Olld apply to allOW'
an auto dialer call to forItEr or current clientele. 'rhus, a separate eJ<Press
exenption for debt collection calls is not necessa:ry. We seek canrent on this
interpretation.

14 See Appendix B § 64.1100 (c) (3).
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17. Eher:gerl.qy auto dialer calls. '1be!CPA expressly exatpts fran the
category of prohibited calls, "call [s] rra.de for arergency pw::pases. ,,15 It is
necessary to discuss the scope of such a limitation and how' the tenn
"arergency" shoold be interpreted. '!he legislative histo:ry of the !CPA
indicates a congressional intent to intexpret the te:rm "arergency" broadly
:rather than na.r:rowly. During the boose floor debate an the final version of S.
1462, later the '!CPA, Congressaan MiJ:key, a sponsor of the legislation and
O1aimen of the House Telecarm.mications and Finance SUbcam1ittee, stated that:

'Ihe tenn "aIErgency pmposes" is also intended to include
any autcna.ted telephone call that notifies cansuners of
inpending or a..rrrent power aJtages, whether these aJtages
are for scheduled naintenance, unscheduled aJtages caused
by stOrrl\9.( or power inten:uptions for load rranage:rent
prograrrs. 11.1.6

In keeping with the legislative history and the intent of the 'ICPA, the
Camtission p:ropc:ses to interpret laIErgency" to include situations in which it
is in the p..1blic interest to corNey infomation to CQl'lSI..IrerS canceming health
or safety, whether or not the event was anticip:l.ted or could have been
anticip:l.ted. we seek CCITIreIlt on this inte:rpretation of the tenn "arergency
purp::>ses II •

D. AIJIO DIALER SOLIcrmTICFS 'IO BUSINESSES.

18. 'Ihe TCPA expressly prohibits unconsented to auto dialer calls to
residences, subject to the exarptions to be adopted by the CCnmissioo.
Regarding auto dialer calls to businesses the TCPA states that:

[T] he Carrnission shall consider prescribing regulations to
allow businesses to avoid receiving calls rre.de using an
artificial or prerecorded voice to which they have not
given their prior express consent. 17

. 19. 'Ibis rratter IWSt be analyzed in the context of other provisions of the
TCPA regarding auto dialer calls to businesses. 'Ihe TCPA expressly prohibits
auto dialer calls: .~

(i) to any emergency telephone line (including any 911 line
and any emergency line of a hospital, rredical physician or
sel:Vice Office, health care facility, poison control
center, or fire protection or law enforcement agency);

15 47 U.S.C. § 227 (b) (1) (A) .

16 Congressional Record, Novatt>er 26, 1991, H 11310.

17 47 U.S.C. § 227 (b) (2) (A) .
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(ii) to the telephone line of any guest roan or patient
roan of a hospital, health care facility, elderly hare, or
similar establislnent; or

(iii) to any telephone mmiJer assigned to a paging service,
cellular telephooe service, specialized nobile radio
service, or other radio camon carrier service, or any
service for which the called party is charged for the
call ....18

'!he broad prohibitions appear to address all circLmBtances under which an auto
dialer call could catpranise health and safety. '!bus, further regulation of
auto dialer calls in the business setting \'QJld not be a question of health and
safety, nor even of a charge for the call, rot instead an issue of privacy.
'!he privacy interests at stake when a business receives an auto dialer call are
different than when such a call is delivered to a residence. '!he carmission
nust balance the e<xmErCial speech objectives of advertisers with the privacy
concems of businesses. '!he cannission seeks carnent on whether the privacy
cancems of businesses are already adequately addressed by the 'ICPA by
providing special protections for health and safety business organizations and
by restricting the seizing of nulti-party lines.

E. TEQiNICAL AND PR<XEJlJRAL smNDARDS.

20. Facsimile M3.chines. '!he new Section 227 (d) states that it shall be
unlawful to use a CCIIplter or other electronic device to send any llESsage via a
telephone facsimile nachine unless such Person clearly narks, in a nargin at
the top or bottan of ea.ch transmitted page of the llESsage or on the first page
of the transmission, the date and tine it is sent and an identification of the
tosiness, other entity, or individual sending the llESsage and the telephone
Ill.IITber of the sending nachine or of such tosiness, other entity f. or
individual. 19 'Ibis requirarent applies across the board to all facsimile
rressages regardless of the content of the text. '!he 'ICPA rrandates the
Ccrrmission to revise the regulations setting technical and procedural st:andards
for telephone facsimile nad1ines to require that any such nad1ine which is
na:nufactured after one year after the date of enact::nEnt of this section clearly
narks, in a nargin at the top or bottan of ea.ch transmitted page or on the
first page of ea.ch transmission, the date and tine sent, an identification of
the business, other entity, or individual sending the llESsage, and the
telephone Ill.lI:'rber of the sending nachine or of such b.1siness, other entity, or
individual. As rrandated by the statute, 'We propc:;§e to amend Part 68 of the
Corrnission's rules to inco:rpo:rate this requirarent. 20

21. Artificial or Prerecorded Voice Systerrs. '!he carmission also is

18 47 U.S.C. § 227 (b) (1) (A) (i), (ii), and (iii).

19 47 U.S.C. § 227 (d) .

20 See Appendix B proposed curendrrents to 47 C. F.R. Parts 64 and 68.
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rrandated to prescribe technical and procedural standards for systanc3 that are
used to transmit any artificial or prerecorded voice rressage via telephone. 21
'!he statute rrandates that the standards shall require that:

(A) all artificial or prerecorded telephone nessages (i)
shall, at the begiIm:i.ng of the rressage, state clearly the
identity of the hlsiness, individual, or other entity
initiating the call, and (ii) shall, during or after the
rressage, state clearly the telephone J:'ll.lItber or address of
such business, other entity, or individual; and

(B) any such system will autaratically release the called
party's line within 5 seconds of the tine notification is
transmitted to the system that the called party has lnmg
up, to allow the called party's line to be used to nake or
receive other calls.

Accordingly, we propose to emend Part 64 of the Ccmnission's niles to
incorporate these requirerrents. 22 We seek carrrent on these proposed niles.23

F. TELEPHONE SOLICI'm.TION 'It) RESIDENl'IAL SUBSCR.IBERS.

1. Introduction.

22. The '!CPA states that the Ccmnission shall initiate a nilaraki.ng
proceeding concerning the need to protect residential telephone subscribers'
privacy rights to avoid receiving telephone SOlicitations to which they cbject.
'!his proceeding enccnpasses live operator, auto dialer and any other call for
the pur:pose of encouraging the purchase or rental of, or invest:lrent in,
property, goods, or seIVices. Specific regulatory options are set forth in
subsection (2) below. We ask for carrrent on these and other alter.natives. 'Ibe
TCPA expressly states that telephone solicitation does not include a call or

21 47 U.S.C. § 227 (d) (3) .

22 See .Appendix B proposed anEI1drrents to 47 C. F.R. Part 64.

23 Sene interested parties in the debt collection industry have iIrlicated
that while the '!CPA requires that all artificial or prerecorded telephale
rressages shall, at the begirming of the rressage, state clearly the identity of
the entity initiating the call, the Fair Debt Collection Practices Act
prohibits a collector fran identifying his or her atployer. See 15 U.S.C. §
1692c. '!he extent to which a rressage inproperly identifies the caller under
the Fair Debt Collection Practices Act is a question best addressed by the
agency charged with administering that act - - the Federal Trade Cannission.
However, our tentative reading of the Fair Debt Collection Act indicates that
debt collectors should be able to draft identification rressages that eatply
with both statutes.
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rressage:

(A) to any person with that person's prior express
invitation or pemri.ssion, (B) to any person with whan the
caller has an established business relationship, or (C) by
a tax exatpt nonprofit organization. 24

23. '!be Ccmni.ssion last considered this issue in 1980.25 At that tirre the
Ccmni.ssion noted that since it appeared that only about three percent of all
unsolicited telephone calls are interstate, regulatory action would very likely
affect only a srrall proportion of all unsolicited calls. 'The Carnti.ssion
concluded that under these circum3tances, carmission regulation would not
appear to be warranted. we now revisit the issue of solicitation under the
guidelines of the '!CPA. '!be Ccmni.ssion seeks caraent concerning the need to
protect residential telephone subscribers' privacy rights to avoid receiving
telephone solicitations, whether local or interstate. 'Ihe camti.ssion also
seeks carn-ent on whether there is a need for additional Ccrrmission authority to
further restrict telephone solicitations, including those calls exarpted under
47 U.S.C. § 227 (a) (3) • '!be Ccmni.ssion notes that the bulk of telephone
solicitation carplaints received by the FCC are in the auto dialer area. 'Ihe
camti.ssion seeks cament on whether it is in the public interest to recognize
the inherent difference in the rnrlsance factor of auto dialer calls as opposed
to live solicitations.

24. In this regard we note that unsolicited sales calls generated
$435, 000, 000, 000 in sales in 1990 - - a nore than four- fold increase since
1984.26 'Ihus, nany cansurrers find such contacts beneficial and actually
purchase the gocrls and services offered. 'Ihe Ccrrmission tentatively concludes
that it is not in the public interest to eliminate this option for cansurrers.
In 1991 the camti.ssion received a total of 757 ccnplaints regarding unsolicited
telephone calls placed to telephone subscribers by autamtic dialers. During
that tirre pericd the carmission received only 74 ccnplaints generated by live
solicitations. Sare of the carplaints against auto dialers were directed not
at the content of the rressage, but at the problem of line seizure, where the
auto dialer did not release the called party's line for several seconds after
the called party had hung up. 'Ihe carmission's rules and the TePA address the
line seizure problem and require the auto dialer to release the line within 5
seconds of the tirre notification is transmitted to the system tba.t the called
party has hung up, to allow the called party's line to be used to nake or
receive other calls. .,!"

25. 'Ihe legislative history of the '!CPA also reflects the premise that
auto dialer generated calls are nore intrusive to the privacy concerns of the
called party than live solicitations. For exanple, Qlainran Mrrkey notes

24 47 U.S.C. § 227 (a) (3) .

25 See In the Mitter of Unsolicited Telephone calls CC IXx::k.et 78 -10Q, 77
FCC 2d 1023 (1980).

26 rnrtn7\ SJ.'-.l:'~, ec. 2.
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that:

[T] oday in Anerica nore than 300,000 solicitors nake nore
than 19 million calls every day, while same 75,000
stockbrokers nake 1.5 billion tele:rarketing calls a year.
Autamtic dialing rrachines, on the other harxi, have the
capacity to call 20 million 1m'ericans during the ea.trse of
a single day, with each individual rrachine delivering a
prerecorded nessage to 1,000 hares.

In addition, autamtic dialing rrachines place calls
randanly, rreaning they sOlEtiITes call unlisted rn..mbers, or
rn.mtlers of hospitals, oolice arrl fire stations, causing
p.1blic safety problatE. ["27]

Similarly, Congressrran Rinaldo noted that:

'Ibis bill also requires the F. C. C. to restrict only those
categories of artificial or prerecorded voice calls which
are na.de for carrrercial p.uposes and will affect the
privacy rights that the bill intends to protect. [28]

In addition, the Report of the senate Ccmnittee on camerce, Science, arrl
Transportation on the Senate Bill which preceded the '!CPA expressly states
that:

[I] t is clear that autamted telephone calls that deliver
an artificial or prerecorded voice message are nore of a
mrisance and a greater invasion of privacy than calls
placed by "live" persons. 'Ihese autcnated calls cannot
interact with the custarer except in prep:rograrnred ways, do
not allow the caller to feel the frustration of the called
party, [footnote anitted] fill an answering rrachine tape or
a voice recording service, [footnote anitted] and do not
discormect the line even after the custarer hangs up the
telephone. [footnote anitted]. For all these reasons, it
is legitirrate and consistent with the Constitution to
inpose greater restriction on autcnated calls than on calls
placed by "live persons. [29] .

26. In addition to the fact that auto dialer calls generate the bulk of
COI'lS\.1ITer telararketing carplaints, the rrajority of cxnplaints filed at the
Ccmnission alleging fraud or deceptive practices also include the use of an
auto dialer or recorded message. In these cases the CClIlSUItEr is concemed that
the caller attarpted to perpetrate a fraud or the eatpmy sold an

27 Congressional Record, November 26, 1991, H 11310.

28 Id. at H 11311.

29 Senate Report 102 178, to accompany Bill S. 1462, September 19, 1991.
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lll1Satisfactory product. '!he Ccmnission refers such carplainants to the
appropriate state or federal authorities chaIged with oversight of such
natters, such as the Federal Trade Ccmnission. '!he Ccmnission also notes that
the 'ICPA does not preatpt state laws regulating telephone solicitation and
that COIJSl.U'l'ErS nay tum to other awropriate authorities where f:raud or other
carrrercial abuse is suspected. In light of these apparent differences between
live and auto dialer solicitations, we seek cament on what distinctions we
should rrake between these kinds of solicitations. '!he Ccmnission also seeks
ccmnent on whether regulation of live solicitation nay be necessary to protect
residential subscribers' privacy rights.

2. Regulatory Alternatives Available to Restrict Telephone Solicitation.

27. M2thods Available to Address Telephqne Solicitation. '!he 'ICPA states
that the Ccmnissian shall carpare and evaluate alte:rnative. rrethods and
procedures (including the use of electronic dat:ab3ses, telephone network
technologies, special directory rrarkings, industry-based or carp:my-specific
lido not call II systerrs, and any other alte:rnatives, individually or in
ccnbination) for their effectiveness in protecting such privagy rights, and in
tenm of their cost and other advantages and disadvantages. 30 '!he Ccmnission
has identified five potential rrechanisrrs to restrict live ope:rator telephone
solicitation to subscribers: national or regional dat:ab3ses of persons who
object to receiving solicitations, network teclmologies that enable called
pa.rties to avoid calls fran certain nuni::>ers, ccnpany gene:rated lido not call rre 11

lists, special directory narkings, and tim: of day restrictions. we will
address each in tum; we seek ccnm:mt on these alte:rnatives as well as
proposals for additional rrethodologies. Ccmrents should include an analysis of
the costs and benefits to be derived fran pa.rticular alte:rnatives and should
describe the technologies involved. The Conuission also seeks ccnm:mt on
whether different rrethods and procedures nay apply for local telephone
solicitations, and for groups such as snall businesses, or holders of second
class nail pennits.

28. D3.tabases. The 'ICPA states that the Conuission nay require the
establishrrent and opex:ation of a single national dat:ab3se to empile a list of
telephone nurrbers of residential subscribers who object to receiving telephone
solicitations, and to rrake that carpiled list and Parts thereof available for
purchase. 31 The '!CPA prohibits charging residential tel~ subscribers for
being on such a database, and authorizes the FCC to investigate how such a
dat:ab3se would ope:rate and under what tenm. It~ that the state of
Florida has gained sare experience in administering a state-wide do not call
system. We understand that under the Florida system subscribers pay ten
dollars annually to the state consurrer protection agency to be included in a do
not call list. Telararketers ope:rating in Florida nust utilize the list to
screen out calls to objecting residents. The list is updated quarterly, and
telararketers are charged approxirrately four hundred dollars quarterly for

30 47 U.S.C. § 227 (c) .

31 47 U.S.C. § 227 (c) (3).
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access to a floppy disc or two hundred and fifty dollars for a paper edition.
Althalgh nany advocates of a national database cite to the Florida experience
as evidence of the viability of a national database, we note significant
differences that nek.e it difficult to draw fran the Florida experience on a
national level. '!he '!CPA expressly prohibits charging for participation in the
datalase, and although Florida is charging ten dollars for participation,
presurrably the costs of establishing and naintaining a national database are
far greater. we also note that given the overall regulatory frarrewon of the
'!CPA, cOIlSl.lrlEr :response to a national database nay not be satisfied by what
such a database would be able to deliver. For 6<aI1ple, if a database were
1.1frlated quarterly or sani-annually, COIlS\.lIIErS signing up for the database might
continue to be called for 3 to 6 rronths before actually being entered onto the
system. In addition, even after the subscriber is on the database, canstm"erS
nay continue to receive all calls exatpted by the '!CPA. For exanple,
subscribers on the database would continue to receive calls fran charitable
institutions such as police benevolent associations, booster clubs, colleges
and universities, state and local govemrrents, election canpaigns and
pollsters. Ccmrenters should also address the issue of the privacy concems of
cansurrers on a database list when such a list is naintained and accessible
widely by private entities. 'Ihus, the cost of such a database rrust be weighed
against actual benefits to be derived. CcImenters are asked to provide a
rigorous analysis of costs and benefits of the national database alternative,
including:

1. A carplete description and analysis of the system being
considered, including technology, equiprent and software.

2. A description of the entity or entities interested in
and available to establish and operate such a system.

3 . Sources of capital investrrent for the system and
analysis of cost recovery nechanisms for the investrrents
under consideration.

4. Cost of access to the system, and rrethcxi of access to
the system (software or hard copy; by license, purchase or
other alternative) .

5. Frequency of u¢ating the system, including an analysis
of the responsible entity to 1.1frlate, the nethcxi to be
utilized and the infor.national and educational requirarents
to the public.

29. Any analysis should reflect that the Ccmnission tentatively finds that
any database would not be a govemrrent sponsored institution and \tJOUld not
receive federal funds or a federal contract for its establisl:lnent, operation,
or naintenance. In signing this legislation, the President noted that: II I
also understand that the Act ['!CPA] gives the Ccmnission flexibility to adapt
its rules to changing rrarket conditions. I fully expect that the Crnmission
will use these authorities to ensure that the requirarents of the Act are net
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at the least lX'Ssible cost to the eCCll'lat!f. ,,32 In these t:i.rres of fiscal
restraint, the Comtission does not believe that it is in the public interest
to pass on to taxpayers the cost of a national database systan.

30 . Network technologies. serre entities ha:ve described network
technologies that cooJ..d be utilized to allow callers to screen wt telephone
solicitations. Presunably, under such a systan all te1anuk:eters waild be
assigned to the same telephone prefix. SUh3cribers waild then be able to
block calls fran that prefix. It is not clear whether current network.
technologies could support such a systan, especially on interstate calls that
are preceded by an area ccxie. certainly, the called party waild have to be
seI:Ved by a central office equi};Ped with the cap3bility to recognize and block
the special prefix. In addition, telararketers would have to be switched over
into that prefix. Given that te1ararketers can :range fran nulti-billion dollar
businesses to a ~iad of srraller concerns across the count:ry, it is not clear
whether the telephone IlUIliJering plan cwld support such a prefix. 'Ibe
Carmission seeks ccnm:mt on this alternative, including a rigoroos cost and
benefit analysis. '!he Carmission also seeks ccnm:mt on any other network
technologies or applications that cooJ..d address the issue of screening out
telemarketing calls.

31. SJ;?ecial Directory Markings. 'Ibis type of regulato:ry awroa.ch would
require carriers to collect info:mation fran subscribers regarding whether they
wish not to receive telephone solicitations. '!hose subscribers who express a
desire not to receive such calls can be identified by a special nark in their
directory listing. Telararketers would be required to screen their rrarketing
lists against these directo:ry narkings. It is not clear how such a systan
would be applied to national telemarketers. '!he Carmission requests ccmrents
on this alternative, again including rigorous cost and benefit analysis.

32. Industry-based or Catp:my SJ;?ecific Do Not Call Lists. 'Ibis alternative
is a type of self-policing rrechanisrn on a carpany or indust:ry-wid.e level. Sare
canpanies have been rraintaining lists of custarers or prospective custarers who
have expressed a desire not to be contacted. Usually the carpany has becare
aware of the subscriber's wishes through a prior telemarketing contact during
which the subscriber asked not to be contacted in the future. Ccrrp3nies
indicate a desire to avoid expending tirre and investIrent in contacting
subscribers who do not wish to be contacted. '!he carpany might keep a recoro.
of the called party's wishes and not call that party for at least seve:ral
years. 'Ib date, these records awear to have been rraintili.ned by carpanies in
hard copy form by narking a local directory listing or other telemarketing
list. Sare carpanies have begun to develop database do not call lists in order
to screen other narketing lists prior to use. '!he issue is whether to nandate
rraintaining such records on a fede:ral level. Under such a regulatory
frarrework, carpanies would be required to establish, operate and rraintain do
not call lists. If a carplaint is received regarding the telararketing
practices of a carpany, the carpany would be required to produce evidence of
ccnpliance with this requirem.;mt. 'Ibe Carmission seeks ccmrent on this
alternative, including analysis of whether the systan should be considered on a

32 '!CPA StatEnEIlt by the President, DecE!lt>er 20, 1991.
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carpany specific or indust:ry-wide basis. Ccn'trents should reflect the
saret:i.mes proprieta:ry nature of a ccnpany's narketing list and any
anticcnpetitive consequences that open access to such infomation could
occasion. CcImenters should also address the costs and benefits associated
with the "do not call list" alten1ative.

33. T:i.nE of ray Restrictions. Sare crnplaints regarding telararl:eting
practices have indicated COIlSl.IrrEr frustration at having been contacted at an
inconvenient tirre of day. State and local govemrrents have saretirres enacted
tirre of day l:imits during which telararketers nay contact CODSl..lITers. IDeal
ordinances have saretirres irrplerented such a regulato:ry apprca.ch to door- to­
door live solicitation. At the federal level, tirre of day restrictions have
been incorporated into the Fair Debt Collection Act, 15 u.S.C. § 1602 et .§S£••
Creditors subject to that act nay only contact debtors by telephone between the
hours of 9 a .m. to 9: 00 p.m. It appears that tirre of day restrictions place
mininal constraints on tele:rarketers who indicate volunta:ry carpliance with
such tirre restrictions as a natter of good lJusiness etiquette. However, it is
questionable whether such restrictions are effective or necessa.:ry in the
telararketing field. While creditors nay saretirres wish to contact debtors who
are difficult to locate by telephoning at odd hours, it appears that telephone
solicitation calls take place during regular business hours or the early
evening hours. Advertisers have no particular incentive to contact consurrers
at extrat'Ely odd hours; therefore, it is unlikely that tirre restrictions
s:imilar to the Fair Debt Collection Act would Clllb nuch solicitation. It
could, however, eliminate those few instances of abuse. In analyzing this
alten1ative, carrrenters should note that any tirre restrictions nore restrictive
than a 9:00 a.m. to 9:00 p.m. system would likely be overly burdensare on
legitimate business activities, difficult to monitor and offer little, if any,
additional benefits. '!he Crnmission seeks carrrent on this alten1ative. The
Cannission further seeks carrrent on existing state or local systers and on
whether it is necessa:ry to inplerent tiIre restrictions on a federal level. The
Cannission requests carrrenters to analyze interstate and local calls
sepa.r:ately, recCJ3I1izing that the 'ICPA expressly does not prearpt state laws in
this area.

IV. e:tN:llEICN

34. The Cannission has attarpted to balance the privacy concems which the
'!CPA seeks to protect and the continued viability of beneficial and useful
business services. '!he Carmission has also given weight to the ccmrercial
speech rights of advertisers. In striking this balance, the Cannission
reC<:)(JIlizes the need to achieve the goals of the '!CPA at mininal costs to
taxpayers and no cost to residential telephone subscribers. The Cannission
proposes irrplerenting regulations that facilitate enforcerent of the
prohibitions of the '!CPA against unsolicited advertising that nay jeopardize
health and safety and intrude on the privacy rights of telephone subscribers.
The Carmission also proposes to adopt exatptions to liability that protect the
viability of beneficial services that were not intended to be curtailed by the
goals of the '!CPA. Keeping in mind this careful balancing of interests and
costs, carrrenters are invited to present their views, including alternative
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proposals.

v. OIHER MATIERS.

35. '!his is a nonrestricted notice and carrrent rularaking proceeding. EX
~ presentations are pemrl.tted, except during the SUnshine Agenda. peric:xi,
provided they are disclosed as provided in camri.ssion rules. See generally, 47
C.F.R. §§ 1.1202, 1.1203 and 1.1206.

36. As required by Section 603 of the Regulatory Flexibility Act, the
Carmission has prepared an Initial Regulatory Flexibility Analysis (IRFA) of
the expected inp3.ct on srrall entities of the proposals suggested in this
docurrent. 'The IRFA, on which written p.Jblic ccmrents are requested, is set
forth in Appendix C. 'Ihose ccmrents nust be filed in accordance with the sane
filing deadlines as ccmrents on the Notice of Proposed Rulerak.ing, but they
nust have a separate and distinct heading which designates them as responses
to the Initial Regulatory Flexibility Analysis.

37. The Secretaty shall send a copy of this Notice of Proposed Ruls:raking,
including the IRFA, to the Chief Counsel for Advocacy of the Srrall Business
Administration in accordance with paragraph 603 (a) of the Regulatory
Flexibility Act. 5 U.S.C. § 601 et §gg. (1981).

38. Pursuant to applicable procedures set forth in Sections 1.415 and 1.419
of the Cbrnmission's rules, 47 C.F.R. §§ 1.415 and 1.419, interested parties may
file ccrnren.ts on or :before M:l.y 26, 1992 and reply ccmrents on or before June
25, 1992. 'Ib file fornally in this proceeding, you nust file an original and
five copies of all ccmrents, reply ccmrents, and supporting docurrents. If you
want each Carmissioner to receive a personal copy of your ccmrents, you nust
file an original plus nine copies. You should send ccmrents and reply ccmrents
to the Office of the Secretary, Federal Camunications Carmission, 1919 M St.
N.W., Washington, D.C. 20554.
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VI. IMRIF <I:!QI§.

39. Accar:ding1y, IT IS CRDBRl!D 1HM' pu:suant to sectials 1, 2, 3, 4, 201­
205, am 227 of the Qmnmica.tioos Acto! 1934, as ameDded, 47 U.S.C. §§ 151,
152, 153, 154, 201-205, am 227; and 5 U.S.C. § 553, H:lI'ICB OF m>J:aH)
~ is hereby provided as indicated above.
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,. .. ) fIll& LAW 102-24-3

AT THE FIRST SESSION

Bf'gun and ',eld at the City oJ Washington on Th1frsda)', the third day oj jeltluary.
nIH! thowland nine hundred alld Ilint>ty-one

21n.21c(
To amend the Communications Act of 193-4 to prohibit certain practices involving the

use or tel.ephoM equipment.

Be it enacted by the Senate and House of Representatiues of the
United States ofAmerica in Congress assembled,
SECfl0N I. SHORT TITLE.

This Act may' be cited as the "'Telephone Consumer Protection Act
of 1991".

SEC. %. FINDINGS.

The Congress finds that:
(1) The use of the telephone to market goods and services to

the home and other businesses is now pervasive due to the
increased use of cost-effective telemarketing techniques.

(2) Over 30,000 businesses actively telemarket goods and serv­
ices to business and residential customers.

(3) More than 300,000 solicitors call. more than 18,000,000
Americans every day.

(4) Total United States sales generated through telemarketing
amounted to $435,000,000,000 in 1990, a more than four-fold
increase since 1984.

(5) Unrestricted telemarketing, however, can be an intrusive
invasion of privacy and, when an emergency or medical assist­
ance telephone line is seized, a risk to public safety.

(6) Many consumers are outraged over the proliferation of
intrusive, nuisance calls to their homes from telemarketcrs.

(7) Over half the States now have statutes restricting various
uses of the telephone for marketing, but telemarketers can
evade their prohibitio03 through interstate operations; there­
fore, Federal law is needed to control residential telemarketing
practices.

(8) The Constitution does not prohibit restrictions on commer­
cial telemarketing solicitations.

(9) Individuals' privacy rights. public safety interests, and
commercial freedoms of speech and trade must be balanced in a
way that pro~ the privacy of individuals and permits legiti­
mate telemarketing practices.

(10) Evidence compiled by the Congress indicates that residen­
tial telephone subscribers c003ider automated or prerecorded
telephone calls, regardless of the content or the initiator of the
message, to be a nuisance and an invasion of privacy.

(11) Technologies that might allow consumers to avoid receiv­
ing such calls are not universally available. are costly, are
unlikely to be enforced. or place an inordinate burden on the
consumer.

(12) Banning such automated or prerecorded telephone calls
to the home. except when the receiving party consents to receiv­
ing the call or when such calls are necessary in an emergency
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situation affecting the health and safety of the consumer. is the
only effective means of protecting telephone consumers from
this nuisance and privacy invasion.

(13) While the evidence presented to the. Congress indicates
that automated or prerecorded calls are a nuisance and an
invasion of privacy. regardless of the type of call. the Federal
Communications Commission should hav:e the flexibility to
design differe'nt rules for those types of automated or

. prerecorded calls that it finds are'not considered "a nuisancl! 'or
invasion of privacy, Or for noncommercial calls, consistent with
the free speech'protections embodied in the First Amendment of
the Constitution.

(14) Businesses also have complained to the Congress and the
Federal Communications Commission that automated or
prerecorded telephone calls are a nuisance, are an invasion of
privacy, and interfere with interstate commerce.

(15) The Federal Communications Commission should con­
sider adopting reasonable restrictions on automated or
prerecorded calls to businesses as well as to the home, consist­
ent with the constitutional protections of free speech.

SEC. 3. RESTRICfIONS ON THE USE OF TELEPHONE EQUIPMENT.

(a) AMENDMENT.-Title 11 of the Communications Act of 1934 (47
U.S.C. 201 et seq.) is amended by adding at the end the following
new section:

-SEC. 221. RESTRICfIONS ON THE USE OF TELEPHONE EQUIPMENT.

"(a) DEFINlTIONS.-As used in this section-
"<l) The term 'automatic telephone dialing system' means

equipment which has the capacity-
'.'(A) to store or produce telephone numbers to be called,

using a random or sequential number generator; and
"(8) to dial such numbers.

'W~ term 'telephone faCsimile machine' means equipment
which has the capacity CA) to transcribe text or images, or both,
from paper into an electronic signal and to transmit that signal
over a regular telephone line, or (B) to transcribe text or images
(or both) from an electronic signal received over a regular
telephone line onto paper.

"(3) The term 'telephone solicitation' means the initiation of a
telephone call or message for the purpose of encouraging the
purchase or rental of, or investment in, property, goods, or
services, which is transmitted to any person, but such term does
not include a call or message (A) to any person with t,hat
person's prior expz:oess invitation or permission. (B) to any
person with whom the £Blle.c.. has an established business rela­
tionship, or CC) bl a tax exempt nonprofit organization.

"(4) The term unsOliCited advertisement' means any material
advertising the commercial availability or quality of any prop­
erty. goods, or services which is transmitted to any person
without that person's prior express invitation or permission.

"(bl RESTRICTIONS ON THE USE OF AUTOMATED TELEPHONE EqUIP­
M£NT,-

"( II PROHIBITlONS.-It shall be unlawful for any person within
the United States-

"(A) to make any call (other than a call made for emer­
gency purposes or made with the prior express consent of



.. .. ,

S.1462-3

the called party) using any automatic telephone dialing
system or an artificial or prerecorded voice-

u(i) to any emergency telephone line (including any
'911' tine and any emergency line of ahospital. medical
physician Or service office. health care facility. poison
control center, or fire protection or law enforcement
agency);

,"(iil to. the telephqne line of any gt,lest.. rOOm Ot
patient room of a hospital. health care facility. elderly
home. or similar establishment; or

"(iii) to any telephone number assigned to a paging
service. cellular telephone service, specialized mobile
radio service, or other radio common carrier service. or
any service for which the called party is charged for the
call;

"(8) to initiate any telephone call to any residential
telephone line using an artificial or prerecorded voice to
deliver a message without the prior express consent of the
called party, unless the call is initiated for emergency
purposes or is exempted by rule or order by the Commission
under paragraph <2XB);

"(e) to use any telephone facsimile machine, computer, or
other device to' send an unsolicited advertisement to a
telephone facsimile machine; or

"(0) to use an automatic telephone dialing system in such
a way that two or more telephone lines of a multi-line
business are engag-ed simultaneously.

"(2) REGULATIONS; EXEMPTIONS AND OTHER PROVJSIONS.-The
Commission shall prescribe regulations to. implement the
requirements of this subsection. In implementing the require­
ments of this subsection. the Commission-

"(A) shall consider prescribing regulations .to allow
businesses to av",id 1 ~eivlOg calls mad~l1sing_aJ1.artificiai

or prerecorded voke to whiCh they have not given th~i.r:_
. prior express consent; and

"(8) may. by rule or order, exempt from the requirert1en~

of paragraph (1 KR) of this subsection. subject t9. such c<mdi·
tions as the Commission may prescribe- .

"W calls that arenotmad~for a cgmmercial purpose;and .

"(ii) such classes or categories of calls made for
commercial purposes as the Gommission determines­

"(1) will not adversely affect the privacy rights
that this section is intended to protect; and

"(Ill do not include the transmission of any un­
solicited advertisement.

"(3) PRIVATE RIGHT OF ACTION.-A person or entity may, if
otherwise permitted by the laws or rules of court of a State,
bring in an appropriate court of that State-

"(A) an action based on a violation of this subsection or
the regulations prescribed under this subsection to enjoin
such violation.

"(8) an action to recover for actual' monetary loss from
such a violation. or to receive $500 in damages for each such
violation. whichever is greater. or

"(0 both such actions.
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If the court finds that the defendant willfully or knowingly
violated. this subsection Or the regulations prescribed under this
subsection. the court may, in its discretion. increase the amount
of the award to an amount equal to not more than 3 times the
amount available under subparagraph (8) of this paragraph.

"(cl PROTEcrION OF SUBSCR[8ER PRIVACY RIGHTS.-
"(1) RULEMAKING PROCEEDING REQUIRED.-Within 120 days

after'-the date of enactment of this section, the Commission'shall •.
initiate a rulemaking proceeding concerning the need to protect
residential telephone subscribers' privacy rights to avoid receiv­
ing telephone solicitations to which they object. The proceeding
shall-

"(A) compare and evaluate alternative methods and
procedures <including the use of electronic databases, tele­
phone network technologies, special directory markings,
industry-based or company-specific 'do not call' systems,
and any other alternatives, individually or in combination)
for their effectiveness in protecting such privacy rights, and
in terms of their cost and other advantages and disadvan­
tages;

"(8) evaluate the categories of public and private entities
that would have the capacity to establish and administer
such methods and procedures;

"(C) consider whether different methods and procedures
may apply for local telephone solicitations, such as local
telephone solicitations of small businesses or holders of
second class mail permits;

"(0) consider whether there is a need for additional
Commission authority to further restrict telephone solicita­
tions, including those calls exempted. under subsection (a)(3)
of this section. and. if such a finding is made and supported
by the record, propose specific restrictions to the Congress:
and

"(El develop proposed regulations to implement the meth­
ods and procedures that the Commission determines are
most effective and efficient to accomplish the purposes of
this section.

"(2l REGUUTIONS.-Not later than 9 months after the date of
enactment of this section, the Commission shall conclude the
rulemaking proceeding initiated under paragraph (1) and shall
prescribe regulations to implement methods and procedures for
protecting the privacy rights described in such paragraph in an
efficient, effective. and economic manner and without the im­
position of any additional charge to telephone subscribers.

"(3) Un: OF DATABASE PERMITTED.-The regulations required
by paragraph (2) may require the establishment and operation
of a single national database to compile a list of telephone
numbens of residential subscribers who object to receiving tele­
phone solicitations, and to make that compiled list and parts
thereof available for purchase. If the Commission determines to
require such a database. such regulations shall-

"(AJ specify a method by which the Commission will
select an entity to administer such database;

"(8) require each common carrier providing telephone
exchange service, in accordance with regulations prescribed
by the Commission. to inform subscribers for telephone
exchange service of the opportunity to provide notification.
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in accordance with regulations established under this para­
graph, that such subscriber objects to r«eiving telephone
solicitations:

"(CI specify the methods by which each telephone sub­
scriber shall be informed. by the common carrier that
provides local exchange service to that subscriber, of.W the
subscriber's right· to give or revoke a notification of an
objection under subparagraph (A), and (iil the methods by
which such right may be exercised by the subscriber;

"(0) specify the methods by which such objections shall
be collected and added to the database;

"fE) prohibit any residential subscriber from being
charged for giving or revoking such notification or for being
included i!1 a database compiled under this section;

"<Fl prohibit any person from making or transmitting a
telephone solicitation to the telephone number of any sub­
scriber included in such database;

"(GI specify (0 the methods by which any person desiring
to make or transmit telephone solicitations will obtain
access to the database, by area code or local exchange
prefix, as required to avoid calling the telephone numbers
of subscribers included in such database; and (iii the costs to
be recovered from such persons;

"(H) specify the methods for recovering, from persons
accessing such database, the costs involved in identifying,
collecting, updating, disseminating, and selling, and other
activities relating to, the operations of the database that
are incurred by the entities carrying out those activities;

"(1) specify the frequency with which such database will
be updated and specify the method by which such updating
will take effect for purposes of compliance with the regula­
tions prescribed under this subsection;

"(J) be designed to enable States to use the database
mechanism selected by the Commission for purposes of
administering or enforcing State law;

"(K) prohibit the use of such database for any purpose
other than compliance with the requirements of this section
and any such State law and specify methods for protection
of the privacy rights of persons whose numbers are included
in such database; and

"(L) require each common carrier providing services to
any person for the purpose of making telephone solicita­
tions to notify such pe["S()n of the requirements of this
section and the regulations thereunder.

"(4) CoN81DERA110NS REQUIRED FOR USE OF DATABASE
METHO~-If the Commission determines to require the database
mechanism described in paragraph (3), the Commission shall-

"(A) in developing procedures for gaining access to the
datab~, consider the different needs of telemarketers
conducting business on a national. regional. State. or local
level; ,

"(8) develop a fee schedule or price structure for re<:oup­
ing the cost of such database that recognizes such dif·
ferences and-

"W ret1e<:t the relative costs of providing a national.
regional. State. or local list of phone numbers of
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subscribers who object to receiving telephone solicita­
tions;

U(ii} reflect the relative costs of pr9viding such lists
on paper or electronic media; and

"(iii) not place an unreasonable financial burden on
small businesses; and

"<C) consider (i) whether the needs of telemarketers
operatiog on a local basis could be met through special
markings of area white pages directories, and (ii) if such
directories are needed as an adjunct to database lists pre­
.pared by area code and local exchange prefix.

"(51 PRlVATE RlGHT OF ACTION.-A person who has received
more than one telephone call within any 12-month period by or
on behalf of the same entity in violation of the regulations
prescribed under this subsectio.nmay, if otherwise permitted by
the laws or rules of court of a State bring in an appropriate
court of that State- .

U(A) an action based on a violation of the regulations
prescribed under this subsection to enjoin such violation,

U(B) an action to recover for actual monetary loss from
such a violation, or to receive up to $500 in damages for
each such violation, whichever is greater, or

"(C) both such actions.
It shall be an affirmative defense in any action brought under
this paragraph that the defendant has established and imple­
mented, with due care, reasonable practices and procedures to
effectively prevent telephone solicitations in violation of the
regulations prescribed under this subsection. If the court finds
that the defendant willfully or knowingly violated the regula­
tions prescribed under this subsection. the court may, in its
discretion. increase the amount of the award to an amount
equal to not more than 3 times the amount available under
subparagraph (B) of this paragraph.

"(61 RELATION TO SUBSEcrlON (BI.-The provisions of this
subsection shall not be construed to permit a communication
prohibited by subsection (b).

"(dl TECHNlCAL AND PROCEDURAL STANDAROS.-
"(1) PROHIBITION.-It shall be unlawful for any person within

the United States-
"(A) to initiate any communication using a telephone

facsimile machine. or to make any telephone call using any
automatic telephone dialing system, that does not comply
with the technical and procedural standards prescribed
under this subsection. or to use any telephone facsimile
machine or" automatic telephone dialing system in a
manner that does not comply with such standards; or

u(B) to use a computer or other electronic device to send
any message via a telephone facsimile machine unless such
person dearly m"arles. in a margin at the top or bottom of
each transmitted page of the message or on the first page of
the transmission. the date and time it is sent and an
identification of the business. other entity, or individual
sending the "messa.ge and the telephone number of the
sending machine or of such business. other entity, or
individual.

"(2) TELEPHONE FACSIMILE MACHINE3.-The Commission shall
revise the regulations setting technical and procedural stand-
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ards for telephone facsimile machines to require that any such
machine which is manufactured after one year after the date of
enactment of this section clearly marks, in a margin at the top
or bottom of each transmitted page or on the first page of each
transmission. the date and time sent. an identification of the
business. other entity. or individual sending the message. and
the telephone number of the sending machine or of such busi­
ness, other entity. or individual.

"(31 ARTIFICIAL OR PRERECORDED VQlCE SYSTEMs.-The Commis·
sion shall prescribe techni~al and procedural standards (or
systems that are used to transmit any artificial or prerecorded
voice message via telephone. Such standards shall require
thal-

"(Al all artificial or prerecorded telephone messages (i)
shall. at the beginning of the message, state clearly the
identity of the business, individual, or other entity initiat­
ing the call, and (ii) shall, during or after the message, state
clearly the telephone number or address of such business,
other entity. or individual; and

"(B) any such system will automatically release the called
party's line within 5 seconds of the time notification is
transmitted to the system that the called party has hung
up. to allow the called party's line to be used to make or
receive other calls.

"(el EFfECT ON STATE LAW.-
"01 STATE LAW NOT PREEMPTED.-Except for the standards

prescribed under subsection (d) and subject to paragraph (2) of
this subsection, nothing in this section or in the regulations
prescribed under this section shall preempt any State law that
imposes more restrictive intrastate requirements or regulations
on, or which prohibits-

"(A) the use of telephone facsimile machines or other
electronic devices to send unsolicited advertisements;

"(BI the use of automatic telephone dialing systems;
"(el the use of artificial or prerecorded voice messages; or
"(01 the making of telephone solicitations.

"(2) STATE USE OF DATA8ASES.-If. pursuant to subsection (c)(3).
the Commission requires the establishment of a single national
database of telephone numbel"3 of subscribers who object to
receiving telephone solicitations, a State or local authority may
not. in its regulation of telephone solicitations. require the use
of any database. list, or listing system that does not include the
part of such single national datebase that relates to such State.

"<0 ACTIONS BY Sl'AT£S.-
"(1) ~ORITYOF STATES.-Whenever the attorney general of

a Sta~'or an official or agency designated by a State. has
reason·to believe that any person has engaged or is engaging in
a pattern or practice of telephone calls or other transmissions to
residents of that State in violation of this section or the regula·
tions prescribed under this section, the State may bring a civil
action on behalf of its residents to enjoin such calls. an action to
recover for actual monetary loss or receive $500 in damages for
each violation, or both such actions. If the court finds the
defendant willfully or knowingly violated such regulations. the
court may, in its discretion, increase the amount of the award to
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an amount equal to not more than 3 times the amount available
under the preceding sentence.

"(21 EXCLUSIVE JURISDICTION OF FEDERAL COURTS.-The district
courts of the United States, the United St.8tes courts of any
territory. and the District Court of the United States for the
District of Columbia shall have exclusive jurisdiction over all
civil actions brought under this subsection. Upon proper ap­
plication, such courts shall also have jurisdiction to issue writs
of mandamus. or orders affording like relief. commanding the
defendant to comply with the provisions of this section or
regulations prescribed under this section, including the require­
ment that the defendant take such action as is necessary to
remove the danger of such violation. Upon a proper showing, a
permanent or temporary injunction or restraining order shall
be granted without bond.

"(31 RIGHTS OF COMM1SSION.-The State shall serve prior writ­
ten notice of any such civil action upon the Commission and
provide the Commission with a coPy of its complaint. except in
any case where such prior notice lS not feasible, in which case
the State shall serve such notice immediately upon instituting
such action. The Commission shall have the right (A) to inter­
vene in the action. (8) upon so intervening, to be heard on all
matters arising therein. and <C) to file petitions for appeal.

"(4) VENUe:; SERVICe: Of' PRocESS.-Any civil action brought
under this subsection in a district court of. the United States
may be brought in the district wherein the defendant is found
or is an inhabitant or transacts business or wherein the viola­
tion occurred or is occurring. and process in such cases may be
served in any district in which the defendant is an inhabitant or
where the defendant may be found.

"(.'}) INVESTIGATORY POWERS.-For purposes of bringing any
civil action under this subsection. nothing in this section shall
prevent the attorney general of a State. or an official or agency
designated by a State, from exercising the powers conferred on
the attorney general or such official by the laws of such State to
conduct investigations or to administer oaths or affirmations or
to compel the attendance of witnesses or the production of
documentary and other evidence. .

"(6) EFFECT ON STATE COURT PROCEEDlNGS.-Nothing contained
in this subsection shall be construed to prohibit an authorized
State official from proceeding in State court on the basis of an
alleged violation of any general civil or criminal statute of such
State.

"(71 LIMlTATIoN.-Whenever the Commission has instituted a
civil action for violation of regulations prescribed under this
section. no State may. during the pendency of such action
instituted by the Commission. subsequently institute a civil
action against any defendant named in the Commission's com­
plaint for any violation as alleged in the Commission's com­
plaint.

"(8) OEFINtTlON.-As used in this subsection. the term 'attor­
ney genera'!, means the chief legal officer of 8 State.".

(bl CONFORMING AMENOMENT.-$e<:tion 2(bJ of the Communica­
tions Act of 19.14 (47 U.S.C. 152(bH is amended by striking "Except as
provided" and all that follows through "and subject to the provi­
sions" and inserting "Except as provided in sections 223 through
22:7. inclusive. and subject to the provisions".


